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To ensure the continued strength and leadership of the United States in

the research and development of key technologies for future wireless
telecommunications standards and infrastructure by providing additional
authority for sanctions against certain foreign entities that pose a threat
to national security, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 25, 2021

Mr. INTTOFE introduced the following bill; which was read twice and referred

to the Committee on Finance

A BILL

To ensure the continued strength and leadership of the
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United States in the research and development of key
technologies for future wireless telecommunications
standards and infrastructure by providing additional au-
thority for sanctions against certain foreign entities that
pose a threat to national security, and for other pur-
poses.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Protecting American

Innovation and Development Act of 20217,
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1 SEC. 2. ADDRESSING THREATS TO NATIONAL SECURITY

2
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WITH RESPECT TO WIRELESS COMMUNICA-
TIONS RESEARCH AND DEVELOPMENT.

Chapter 4 of title II of the Trade Expansion Act of

5 1962 (19 U.S.C. 1862 et seq.) is amended by adding at

6 the end the following:
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“SEC. 234. STATEMENT OF POLICY.

“It is the policy of the United States—

“(1) to ensure the continued strength and lead-
ership of the United States with respect to the re-
search and development of key technologies for fu-
ture wireless telecommunications standards and in-
frastructure;

“(2) that the national security of the United
States requires the United States to maintain its
leadership in the research and development of key
technologies for future wireless telecommunications
standards and infrastructure; and

“(3) that the national security and foreign pol-
icy of the United States requires that the importa-
tion of items that use, without a license, a claimed
invention protected by a patent that is essential for
the 1mplementation of a wireless communications
standard and is held by a United States person, be
controlled to ensure the achievement of the policies

described in paragraphs (1) and (2).

*S 39 IS



[E—

Q
(3}

“SEC. 235. LIST OF FOREIGN ENTITIES THAT THREATEN NA-

TIONAL SECURITY WITH RESPECT TO WIRE-

LESS COMMUNICATIONS RESEARCH AND DE-
VELOPMENT.

“(a) IN GENERAL.—The Secretary of Commerce (in

this section referred to as the ‘Secretary’) shall establish

and maintain a list of each foreign entity that the Sec-

retary determines—

O o0 9 N B~ W

[\ TN NG T N T NG I NG R N B e e T e e T e T e e T
LN A W D= O O NN N Nl W DY = O

“(1)(A) uses, without a license, a claimed in-
vention protected by a patent that is essential for
the 1mplementation of a wireless communications
standard and is held by a covered person; and

“(B) 1s a person of concern or has as its ulti-
mate parent a person of concern; or

“(2) 1s a successor to an entity described in
paragraph (1).

“(b) WATCH LiIST.—
“(1) IN GENERAL.—The Secretary shall estab-

lish and maintain a watch list of each foreign enti-

ty-
“(A)(1) that is a person of concern or has

as its ultimate parent a person of concern; and
“(i1) with respect to which a covered per-

son has made the demonstration described in

paragraph (2) in a petition submitted to the
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Secretary for the inclusion of the entity on the
list; or

“(B) that is a successor to an entity de-
scribed in subparagraph (A).

“(2) DEMONSTRATION DESCRIBED.—

“(A) IN GENERAL.—A covered person has
made a demonstration described in this para-
oraph 1f the person has reasonably dem-
onstrated to the Secretary that—

“(1) the person owns at least one un-

expired patent that is essential for the im-

plementation of a wireless communications

standard;
“(i1) a foreign entity that is a person

of concern, or has as its ultimate parent a

person of concern, has been, for a period

of more than 180 days, selling wireless
communications devices in or into the

United States, directly or indirectly, that

are claimed, labeled, marketed, or adver-

tised as complying with that standard;
“(i11) the covered person has offered
to the foreign entity or any of its affili-

ates—
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“(I) a license to the person’s
portfolio of patents that are essential
to that standard; or

“(IT) to enter into binding arbi-
tration to resolve the terms of such a
license; and
“(iv) the foreign entity has not exe-

cuted a license agreement or an agreement
to enter into such arbitration, as the case
may be, by the date that is 180 days after
the covered person made such an offer.
“(B) DEMONSTRATION  OF  ESSEN-
TIALITY.—A covered person may demonstrate
under subparagraph (A)(i) that the person
owns at least one unexpired patent that is es-
sential for the implementation of a wireless
communications standard by providing to the
Secretary any of the following:
“(1) A decision by a court or arbitral
tribunal that a patent owned by the person
18 essential for the implementation of that
standard.
“(1) A determination by an inde-
pendent patent evaluator not hired by the

person that a patent owned by the person
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18 essential for the implementation of that

standard.

“(i11) A showing that wireless commu-
nications device manufacturers together
accounting for a significant portion of the
United States or world market for such de-
vices have entered into agreements for li-
censes to the person’s portfolio of patents
that are essential for the implementation
of that standard.

“(iv) A showing that the person has
previously granted licenses to the foreign
entity described in subparagraph (A)(i1) or
any of its affiliates with respect to a rea-
sonably similar portfolio of the person’s
patents that are essential for the imple-
mentation of that standard.

“(C) ACCOUNTING OF WIRELESS COMMU-
NICATIONS DEVICE MARKET.—A showing de-
sceribed in subparagraph (B)(iii) may be made
either by including or excluding wireless com-
munications device manufacturers that are per-
sons of concern.

“(3) PROCEDURES.—
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“(A) ADDING A FOREIGN ENTITY TO THE
WATCH LIST.—

“(1) IN GENERAL.—The Secretary
may add a foreign entity to the watch list
under paragraph (1) only after notice and
opportunity for an agency hearing on the
record in accordance with (except as pro-
vided in clause (ii)) sections 554 through
557 of title 5, United States Code.

“(11) MATTERS CONSIDERED AT HEAR-
ING.—An agency hearing conducted under
clause (1)—

“(I) shall be limited to consider-
ation of—
““(aa) whether the dem-
onstration described in paragraph
(2) has been reasonably made;
and
“(bb) the amount of bond to
be required in accordance with
section 236; and
“(IT) may not include the presen-
tation or consideration of legal or eq-

uitable defenses or counterclaims.
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“(B) ADMINISTRATIVE PROCEDURE.—Ex-
cept as provided in subparagraph (A), the func-
tions exercised under this section and section
236 shall not be subject to sections 551, 553
through 559, or 701 through 706 of title 5,
United States Code.

“(¢) MOVEMENT BETWEEN LI1STS.—A foreign entity
on the watch list required by subsection (b)(1) may be
moved to the list required by subsection (a), pursuant to
procedures established by the Secretary, on or after the
date that is one year after being included on the watch
list if the foreign entity is not able to reasonably dem-
onstrate that it has entered into a patent license agree-
ment or a binding arbitration agreement with each covered
person that has made the demonstration described in sub-

section (b)(2) with respect to the entity.

“(d) REMOVAL FROM LiIsTS.—A foreign entity on the
list required by subsection (a) or on the watch list required
by subsection (b)(1) may petition the Secretary to be re-
moved from that list on the basis that the conditions that
led to the inclusion of the foreign entity on the list no
longer exist. The burden of proof shall be on the foreign

entity.

In this section:

“(e) DEFINITIONS.
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“(1) AFFILIATE.—The term ‘affiliate’, with re-

spect to an entity, means any entity that owns or

controls, 1s owned or controlled by, or is under com-

mon ownership or control with, the entity.

“(2) COUNTRY OF CONCERN.—The term ‘coun-

try of concern’ means a country with respect to

which the Secretary determines that—

“(A) persons in the country persistently
use, without obtaining a license, patents—

“(1) essential to the implementation of
wireless communications standards; and

“(i1) held by a covered person; and
“(B) that use of patents poses a threat

to—

“(1) the ability of the United States to
maintain a wireless communications re-
search and development infrastructure;
and

“(i1) the mnational security of the
United States, pursuant to the policy set
forth in section 234.

“(3) COVERED PERSON.—The term ‘covered

person’ means—

*S 39 IS

“(A) a covered United States person; or
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“(B) an affiliate of a covered United
States person—

“(1) headquartered in, or organized
under the laws of, a country that is a
member of the European Union or the
North Atlantic Treaty Organization; and

“(i1) engaged in wireless communica-
tions research and development.

“(4) COVERED UNITED STATES PERSON.—The

term ‘covered United States person” means a United

States person engaged in wireless communications

research and development in the United States.

“(5) PERSON OF CONCERN.—The term ‘person

of concern’ means a person that is—

“(A) an individual who 1s a ecitizen or na-
tional (as defined in section 101(a) of the Im-
migration and Nationality Act (8 U.S.C.
1101(a))) of a country of concern; or

“(B) an entity that is headquartered in, or
organized under the laws of, a country of con-
cern.

“(6) UNITED STATES PERSON.—The term

‘United States person’ means—
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“(A) an individual who 1s a United States
citizen or an alien lawfully admitted for perma-
nent residence to the United States;

“(B) an entity organized under the laws of
the United States or any jurisdiction within the
United States, including a foreign branch of
such an entity; or

“(C) any person in the United States.

“(7)  WIRELESS COMMUNICATIONS  STAND-

ARD.—The term ‘wireless communications standard’

means—
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“(A) a cellular wireless telecommunications
standard, including such a standard promul-
cated by the 3rd Generation Partnership
Project (commonly known as ‘3GPP’) or the
3rd Generation Partnership Project 2 (com-
monly known as ‘3GPP2’); or

“(B) a wireless local area network stand-
ard, including such a standard designated as
IEEE 802.11 as developed by the Institute of
Electrical and Electronics Engineers (commonly

known as the ‘IEEE’).
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“SEC. 236. IMPORT SANCTIONS WITH RESPECT TO CERTAIN

FOREIGN ENTITIES THAT THREATEN NA-
TIONAL SECURITY.

“(a) IN GENERAL.—Any foreign entity on the list re-
quired by section 235(a) may be subject to such controls
on the importing of goods or technology into the United
States as the President may prescribe.

“(b) ENTRY UNDER BOND.—

“(1) IN GENERAL.—Unless otherwise preseribed
by the President, a product described in paragraph

(2) may not enter the United States except under

bond prescribed by the Secretary of Commerce in an

amount determined by the Secretary to be sufficient
to protect from injury a covered United States per-
son that made the demonstration described in sec-
tion 235(b)(2) with respect to the entity that has
been selling the product directly or indirectly in or
into the United States.

“(2) PrRODUCTS DESCRIBED.—A product de-
scribed in this paragraph is a wireless communica-

tions device—

“(A) produced or sold by
“(1) a foreign entity on the watch list
required by section 235(b);

“(i1) a successor of such an entity; or

*S 39 IS
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“(ii1) an affiliate of an entity de-

scribed in clause (i) or (i1); and
“(B) that is claimed, labeled, marketed, or
advertised as complying with a wireless commu-
nications standard that was the basis for the in-
clusion of the foreign entity on the watch list.

“(¢) FORFEITURE OF BOND.—

“(1) IN GENERAL.—If a foreign entity on the
watch list required by section 235(b) is moved to the
list required by section 235(a) and becomes subject
to controls under subsection (a), a bond paid under
subsection (b) shall be forfeited to a covered United
States person that made the demonstration de-
seribed 1n section 235(b)(2) with respect to the enti-

ty.

“(2) TERMS AND CONDITIONS.—The Secretary
of Commerce shall preseribe the procedures and any
terms or conditions under which bonds will be for-

feited under paragraph (1).

“(d) DEFINITIONS.—In this section, the terms ‘affil-

21 iate’ and ‘covered United States person’ have the mean-

22 1ings given those terms in section 235(d).”.

2
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SEC. 3. CONTROLS ON IMPORTS OF GOODS OR TECH-

NOLOGY AGAINST PERSONS THAT RAISE NA-
TIONAL SECURITY CONCERNS.
Section 233 of the Trade Expansion Act of 1962 (19
U.S.C. 1864) is amended to read as follows:
“SEC. 233. IMPORT SANCTIONS FOR EXPORT VIOLATIONS.
“(a) IN GENERAL.—A person described in subsection
(b) may be subject to such controls on the importing of
eoods or technology into the United States as the Presi-
dent may prescribe.
“(b) PERSONS DESCRIBED.—A person described in
this subsection is a person that—

“(1) violates any national security export con-
trol imposed under section 1755 of the Export Con-
trol Reform Act of 2018 (50 U.S.C. 4814) or any
regulation, order, or license issued under that sec-
tion; or

“(2) raises a national security concern under—

“(A) section 235 or any regulation, order,
or license issued under that section; or
“(B) the Export Control Reform Act of

2018 (50 U.S.C. 4801 et seq.) or any regula-

tion, order, or license issued under that Act.”.

O

*S 39 IS




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2021-02-11T23:36:11-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




